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FIn the recent years global tax policy has witnessed a spate 
of changes, including the G20/ Organisation for Economic 
Co-operation and Development’s (OECD) Base Erosion and 
Profit Shifting (BEPS) project, the focus of the European 
Union and the European Parliament on corporate taxation 
and fundamental US tax reforms, among others.  The tax 
environment continues to look dynamic and challenging.  
A fundamental underlying trend is that of using tax 
policy as a tool to serve national interest. Countries are 
lowering taxes on businesses with a view to encourage 
investment, giving rise to tax competitiveness. Efforts are 
on to broaden the tax bases and check international tax 
avoidance. 

The tax reforms initiated by the United States have 
had a ripple impact on businesses across jurisdictions.  
Many countries, in order to maintain their business 
tax advantages and corporate revenues and to remain 
competitive in the global economy, will be exploring new 
reforms, reviewing their own tax laws and introduce new 
rates or policies.  On many issues, complete clarity is 
still awaited even within the US and to that extent, some 
amount of uncertainty about new policy developments may 
continue. 

The exponential digitalization has led to newer operating 
models of digital businesses, which the conventional 
tax provisions are not able to address, thus resulting in 
disputes and challenges. Countries are trying to ensure 
that the digitalized businesses pay their fair share of tax. A 
case in point is the United Kingdom that has announced a 
new 2% tax with effect from April 2020 on the revenues of 
digital businesses, which derive value from their UK users.  

A new era of global tax multilateralism and transparency 
is also emerging, with the rollout of a country-by-country 
(CbC) information-sharing mechanism among the world’s 
tax authorities. These changes are also giving rise to 
greater potential controversies and uncertainty in taxation. 
Thus, the role of tax administration and dispute resolution 
mechanisms will become more significant than ever.

India, too, is responding to these global developments, 
keeping its own priorities in mind.  India was the first 
country to introduce the Equalisation Levy and more 
recently, it introduced provisions relating to the significant 
economic presence (SEP) in the domestic law to align it 
with the modified permanent establishment (PE) rule as 
per multilateral instrument.  With the GST settling in, it is 
time to re-focus on the direct tax reforms.  

Rajiv Memani 
Chairman and Regional Managing Partner – India, EY
Chairman – National Committee on Taxation, CII

A moderate tax rate regime goes hand in hand with 
transparency and anti-avoidance measures to ensure that 
the tax base is protected or even enhanced.  For instance, 
the UK has a very attractive corporate tax policy (tax rate 
will be 17% by 2020), but it is coupled with a deterrent in the 
form of Diverted Profits Tax.  Even in the US, whilst the tax 
rate is very drastically reduced to 21%, there are provisions 
like Base Erosion and Anti-Abuse Tax (BEAT) and Global Low-
Taxed Intangible Income (GILTI) which effectively seek to 
protect the tax base of the USA whilst making it attractive for 
investments in the country.   

India is at the cross roads of an important journey to 
take our tax policy forward. Whilst India has to increase 
investments in social welfare schemes and continue to build 
infrastructure, there is a need to significantly increase the 
rate of investments in the economy. The question, therefore, 
is whether India should take a bold step to implement the 
promised reduction of corporate tax rate across the board, 
eliminate the dividend distribution tax (DDT) (and replace it 
by a classical dividend tax regime) and substitute minimum 
alternate tax (MAT) with a far simpler alternative minimum 
tax (AMT) regime as illustrative examples.  The above 
reforms also need to be balanced with other measures to 
maintain fiscal discipline.

The current focus on providing certainty and better quality 
of law should continue.  One aspect that requires serious 
attention is the rising litigation and the inordinate time 
taken to resolve the issues.  Improving the alternate dispute 
resolution mechanisms and capacity building in the tax 
administration are needed to address the problem.

Finally, tax authorities world over are harnessing the power 
of new technologies such as big data and advanced analytics 
to improve tax administration, counter fraud and facilitate 
taxpayer compliance. India, too, must leverage technology 
to check revenue leakages, reduce the interface between 
government and taxpayers and provide better taxpayer 
services.  

This report highlights the key global tax policy trends to look 
out for in the near future.  It explores the recent transfer 
pricing trends and emerging controversies. It brings out how 
reforms in other countries, such as the US, could spur global 
change, putting a pressure on other countries to review 
their own tax laws and introduce new rates or policies to 
remain competitive in the global economy.  The report traces 
the latest developments with regard to taxation of digital 
economy across jurisdictions.  Finally, it discusses the vision 
for India’s future tax policy and administrative reforms that 
will provide stability, certainty and efficiency in taxation.
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The process of globalization of the Indian economy has 
acquired momentum and the economy is growing at a 
rapid rate. India has become a hub of manufacturing, 
servicing and outsourcing activities for multinational 
corporations. Also, Indian companies have established 
footprints across the globe for trade in goods and 
services as well as investments. There has been 
an enormous increase in the inflow of funds from 
international financial institutions and India has taken 
great strides in information technology. The confluence 
of these developments has a great impact on the 
taxation of the transactions arising from such activities. 
Thus, international taxation is gradually becoming a 
major area of economic interest.

The globalization of the Indian economy has resulted 
in a manifold increase in the volume of international 
transactions. Apart from the quantum increase, 
international transactions have become very complex. 
Consequently, tax implications of international 
transactions have assumed greater significance.

As a member of G20 and a keen participant of the Base 
Erosion & Profit Shifting (BEPS) project, India is actively 
following the BEPS recommendations and has been 
bringing amendments in domestic law to be in line with 
its regulations. A number of proposals in the Union 
Budget 2016 are influenced from the recommendations 
emanating from the final reports of the OECD under its 
Action Plan on BEPS.

One of the key amendments in Union Budget 2017 
pertains to the introduction of “interest restriction 
provisions” under a new section 94B, in line with the 
recommendations of BEPS Action Plan 4. Union Budget 
2018 took further significant steps, aligned with India’s 
plan to implement the various recommendations of the 
BEPS project in a phased manner.

This paper explores the changing tax landscape across 
the globe. It also discusses the policy and administrative 
reforms in progress and further required in India for a 
facilitative tax environment that will provide stability 
and encourage investments and growth.

Chandrajit Banerjee
Director General
Confederation of Indian Industry



6

One might have thought that 2018 would be the quiet port 
in the storms of tax change, that have included the G20/
OECD BEPS project, the focus of the European Union (EU) 
and the European Parliament on corporate taxation and the 
fundamental US tax reform, among others.  But the global 
tax environment looks to be as dynamic- and challenging- 
as before, with activity across almost all seas.

In essence, 2018 has been a year of delivery, with the 
move from concept discussion at the multilateral level 
to the reality of policy change at the country level, 
including:

• BEPS implementation, both via new national legislation 
and through the choices made with the OECD’s MLI

• The implementation of Europe’s ATAD I and ATAD II 
(Anti-Tax Avoidance Directive) across the (currently) 28 
EU Member States, ahead of 2019 and 2020 deadlines 

• Responses to the US tax reform, an issue of great 
magnitude in its own right  

• Changes in the shape of tax competition, with 
governments balancing the need to attract jobs 
and investment with the constraints that the BEPS 
recommendations place upon them 

• Re-ignition of the discussion on how to tax digitalized 
business, with differences of opinion between the 
members of the BEPS Inclusive Framework (BEPS IF)

• Continued spread of VAT, with the Gulf Cooperation 
Council (GCC) states joining China, India and Malaysia in 
recent adoptions or expansions 

• The “revolution” in tax transparency, as referred to by 
the OECD Secretary-General- the first exchanges of CbC 
reports in June; new rules on mandatory disclosure 
of tax planning schemes in the EU; the European 
Parliament’s desire to see CbC reports being made public 

• Shifts in the tax enforcement landscape- new digital 
tax administration requirements, new subjective anti-
avoidance tests, and a new multilateral tax assurance 
process

Together, these issues have the potential to change many 
aspects of how domestic and cross-border activity is taxed 
in the time to come.

Multilateralism remains present 

Against this backdrop, the centralization of activity seen in 
the last five years or so continues apace. 

Issues such as the continuing desire for European tax 
harmonization, the ongoing debate on digital taxation and 
the desire for tax certainty are expected to continue to 
support the need for companies and their advisors to view 
the world though a multilateral lens. 
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Global policy 
outlook for 
business taxation

Tax reform is the topic of the day 

Beyond these issues, many countries are looking intensely 
at their own regimes. Tax reform- either BEPS-driven 
or more fundamental– is high on the agenda.  It is a 
core element for discussion in national elections, it is an 
issue that countries are reassessing, following joining 
the IF- where 124 countries have agreed to abide by the 
BEPS minimum standards and, in responding to the new 
competitive landscape following the US tax reform. 

Tax competition is alive and well- but 
changing shape

One aspect of policy change is tax competition, which is 
fundamentally driven by governments wanting to attract 
economic activity to their jurisdiction. And it sits at the very 
heart of much of the tax change occurring today. Nothing 
contained in the BEPS recommendations has changed this 
fundamental driver of behavior. 

The long term trend of “low rate, broad base” tax systems 
that has been playing out for many years continues. The fall 
in the US corporate tax rate- to a federal / state combined 
average of around 26%- is by far the biggest percentage 
faller (a fall of more than a third) and actually puts the US 
rate at lower than current OECD and G7 averages. The 

Patent and innovation boxes  

Patent and innovation boxes continue their global spread, a 
trend validated by their adoption by non-European nations 
such as Singapore and the United States. The United States’ 
new foreign-derived intangible income (FDII) measure, 
while not explicitly referred to as a patent or innovation 
box, operates with similar characteristics. Switzerland, 
meanwhile, proposes a patent box (which will be mandatory 

US is joined in significant rate reductions by Argentina, 
Colombia and Luxembourg.  Potentially, more countries are 
focusing again on remaining competitive. 

The desire for tax competitiveness is more apparent within 
the incentives category, particularly the R&D incentives.  
This could be explained by the fact that countries find 
themselves constrained by the BEPS recommendations 
(including Action 5 on harmful tax regimes, but as well 
as all BEPS Actions more widely), but at the same time, 
want to maintain their competitive nature. As a result, 
focus shifts onto improving or creating more “acceptable” 
incentives. For instance, Austria, Denmark, Hong Kong 
and New Zealand have or are considering introducing 
completely new R&D incentives. Other business incentives- 
which includes depreciation, amortization and capital 
allowances- also continue to foster high levels of attention. 



at cantonal level) under its Tax Proposal 7, while Greece 
and Italy implement changes to their boxes in 2018, 
bringing them in line with BEPS Action 5 requirements.

Against such positive developments, companies should 
therefore ensure that their processes to identify, secure 
and maintain incentives take these important changes 
into account. This trend of improving incentives really 
started to become apparent at the start of 2017. In 
2018, other areas of the tax system have seen similar- 
but new- competitive focus from governments:

• Argentina, China, Malaysia, Poland, South Africa, 
Taiwan, Ukraine and United States have either 
announced or are forecasting new or increased 
withholding taxes- in effect offering low rates to 
companies operating within their borders, but then 
charging an extra levy when funds are spent, or profits 
are repatriated, elsewhere. This is expected to  be an 
important part of the global architecture to monitor 
in the coming year and beyond, and an indicator of 
whether protectionism is rising

• Some jurisdictions forecast a slightly lower tax burden in 
relation to their CFC rules. Two of these four, China and 
Russia, are BRICS nations, while the other two, Germany 
and Japan, are G7 nations. Against the backdrop of 
BEPS Action 3 (which aimed to strengthen CFC rules) 
this might seem unusual  

• In case of treatment of losses, while five jurisdictions 
(Argentina, Czech Republic, Japan, New Zealand and 
Poland) forecast higher burdens in this area, Australia, 
Costa Rica and Germany forecast lower burdens. Unlike 
CFCs, losses are not the focus of any specific BEPS 
recommendations and the last time we saw significant, 
multi-country action relaxing the treatment of losses 
was following the global financial crisis, when many 
countries looked at this measure to stimulate their 
economies. Three jurisdictions may not represent a 
move of significance, but is something to watch in the 
coming year.

So tax competition, albeit in a subtly changed shape, 
continues. It will be interesting to see whether these issues 
expand into trends in 2019 or, indeed, whether they are 
joined (or perhaps replaced) by other issues as the world 
transitions to a post- BEPS context.

Other drivers of change 

It is probably fair to say that the taxation of digitized 
business is now receiving far more attention than in 2013, 
when the BEPS Action Plan (incorporating Action 1 on 
digital) was being developed. Indeed, in the words of the 
OECD’s tax leader in 2017, 

Digital

Many jurisdictions expect higher tax burdens as a result 
of digitally focused changes in 2018. Here, the scope of 
change is wide, encompassing direct tax changes (Greece, 
Italy, and United Kingdom), indirect tax changes (Argentina, 
Singapore, and Turkey), re-definitions of PE (Italy, India) 
and anti-avoidance measures (New Zealand) targeting 
companies that may be data-intensive and/or of low 
physical presence in a jurisdiction

This debate is likely to play out further, with the EC and 
OECD as key players. At the heart of the matter is a 
growing sentiment in Europe- to which not all EU Member 
States subscribe- that the consensus position developed 
within BEPS Action 1 that there is “no such thing as a 
separate digital economy, but that companies are now 
participating in the digitalized economy” is not sustainable, 
and that action- as well as closer focus on the division of 
taxing rights- needs to occur sooner, not later. The EC is 
acting quickly, detailing a number of both short- and long-
term proposals, which in turn increased the pressure on the 
OECD to move more quickly and resolutely.

The European Presidency has proposed two measures- 
one as a short-term, transitional fix, the other as what it 

A big thing which has not 
been dealt with adequately 
by the BEPS project is the 
digital economy.

“ “



Given the importance of Actions 8-10 at the heart 
of the BEPS project, it is perhaps not surprising that 
transfer pricing (TP) represents the leading case of 
increase in tax burden. Given the scope and complexity 
of TP as a discipline, it is unsurprising that the burden-
increasing changes range far and wide. Generally 
speaking, three key themes should be watched out for: 

• Technical changes designed to address base erosion: The 
changes are typically driven by BEPS Actions 8 to10, 
or, in some cases, are specific to a single jurisdiction’s 
national approach. In New Zealand, for example, 
taxpayers will need to contend with a “restricted 
transfer pricing rule” for pricing inbound related party 
loans in 2018, a novel new measure that will in many 
circumstances cap the deductible interest rate in respect 
of related party borrowing. 

• Technical changes designed to further implement 
elements of BEPS Action 13 on transfer pricing 
transparency and reporting: Indonesia, for example, 
released its implementing regulations on CbCR and TP 
reporting in January 2018, showing that while already 
such regulations are seen in more than 70 jurisdictions, 
the expansion of the BEPS IF means that change in this 
area is far from complete. 

• TP audit and enforcement activity: South Africa is just 
one of a range of countries increasing their enforcement 
focus in this area, investing in capacity building of new 
technical resources. The United States, meanwhile, 
issued new instructions for examiners on transfer pricing 
selection issues in January 2018.

TP enforcement is perceived by industry as a key risk.  
Matters such as related party transactions, business 
restructuring, inter-company interest payments and 
management fees are specific TP issues that countries 
are likely to be scrutinizing.  There are also concerns 
that TP could be a leading source of retroactive scrutiny 
in some countries. TP is also one of the key focuses of 
a new, multilateral program– International Compliance 
and Assurance Programme (ICAP)– that recognizes the 
potential of TP to consume large amounts of private and 
public sector resource in terms of dispute management.

Transfer pricing believes will be more of a viable, long-term proposition. For 
the short- term, a new gross revenues tax is seen by the EC 
as a straight-forward option, as it would operate outside 
existing double tax treaties (and so would not violate them), 
but, as it will be a new tax, agreement would need to be 
reached on the tax base, rate and who it should target.

The Presidency also sees the possibility of a new, more 
permanent nexus definition and profit attribution rules, 
which would be delivered via a stand-alone Directive and 
work within current corporate income tax systems, current 
corporate income tax systems, while introducing changes 
to ensure the rules work with digital presence. In the view 
of the Presidency, this would ensure that international 
dispute resolution mechanisms could continue to apply, 
unlike for an equalization levy.

The OECD, meanwhile, published its interim report on 15 
March 2018. As expected, the OECD report– reflecting 
the difficult position the OECD finds itself in– does not 
make concrete policy recommendations, but instead notes 
that BEPS IF members will undertake a coherent and 
concurrent review of the “nexus” and “profit allocation” 
rules, attempting to work towards a consensus-based 
solution, producing a final report in 2020, with an update 
to the G20 in 2019. The OECD report further notes that 
there is no consensus on the need for, or merits of, interim 
measures, with a number of countries opposed to such 
measures. Again, instead of making recommendations, the 
interim report studies the design considerations, identified 
by countries in favor of introducing interim measures, 
All things considered, then, and assuming the European 
Commission moves forward, this situation may result in one 
set of rules for EU Member States and another (or, indeed, 
others, if jurisdictions move unilaterally) for the rest of the 
world.

That is in no-one’s best interest. Many countries are already 
known to be actively assessing their options for unilateral 
digital action, including Brazil, France, India, Slovakia 
and the United Kingdom.  It is hoped that technological 
disruption does not bring unwelcome tax disruption in the 
coming years.
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The year 2018 saw a number of countries 
carrying out comprehensive tax reform. 
Among others, Argentina, Belgium, Poland, 
South Korea, Turkey and the United States 
all fall under this banner. Many of the reform 
programs are, naturally, BEPS (including 
ATAD) focused. Poland’s January 2018 
tax reform package, for example, included 
new thin capitalization rules (which in turn 
also covered third-party financing), the 
disallowance of interest on debt-pushdown 
strategies, the majority of royalties and 
service fees now becoming non- deductible 
and finally, new controlled foreign company 
rules. Poland’s resulting interest restrictions, 
incidentally, go much further than the 
BEPS Action 4 recommendations. Likewise, 
Argentina’s 2018 reform is heavily BEPS-
focused. 

Other countries are carrying out more 
root-and-branch reform of their regimes. 
Switzerland awaits decisions on whether its 
tax proposal will move forward, while Portugal 
and Taiwan are also making moves to enact 
comprehensive reforms designed to reduce 
inequality. 

Tax reform 
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Will US tax reform have global 
implications?

The impact of US reform on business is expected to  be 
significant, irrespective of whether a company has US 
operations or non- US operations that are held under the 
US. Moreover, with additional guidance and clarifying bills 
expected in the coming months, the dust may take some 
time to settle.  

Likewise, there is every possibility of a compelling policy 
response from governments elsewhere (and especially from 
the US’ nearest neighbors), but that too may take some 
time, policy changes, in effect, follow the money (and jobs) 
and so governments with strong capital flows between 
themselves and the US will be looking to see whether and 
how businesses change their behavior.

Many factors will play into any decision-making and, 
therefore, any policy responses: What volume of funds 
will be repatriated and what effect will that have? Will 
these funds be used to pay down debt in the US, with 
a subsequent relocation of debt to other nations? Will 
businesses invest more heavily into the US, coupling that 
investment with a relocation of intellectual property assets? 

Of course, these behavioral changes are not the only 
factor at play. Many countries- Canada, China and Mexico 
included- will also be looking to see how the heated debate 
on global trade plays out, before making any tax-focused 
decisions.

All things considered, the next couple of years would need 
to be watched for the tumultuous shifts and changes in tax 
reforms.
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Many countries continued to implement the Base Erosion 
and Profit Shifting (BEPS) action items of the Organization 
for Economic Co-operation and Development (OECD) at 
a quick pace in 2018, including signing the multilateral 
instrument (MLI) and various tax-related exchange of 
information agreements. The European Union (EU) is 
working on several initiatives that go beyond what has been 
agreed upon by OECD member countries. And the US tax 
reforms have been enacted, with many countries now in the 
process of reacting to it. 2018 will also be marked as the 
year in which companies around the world really started to 
understand how all of these changes combine to impact their 
businesses and how they may need to adjust.

Regardless of these changes, the leading cause of risk 
in successive EY Tax Risk and Controversy Surveys has 
perennially been identified as transfer pricing (TP). The BEPS 
project has made the arm’s-length standard less precise 
and even more subjective than it already was, which has 
increased the risk profile of structures that sought to allocate 
profits to low-tax-jurisdictions or to create stateless income. 
TP risk has therefore become one of the primary concerns 
for the C-suite and for boards. There is more interest than 
ever in preventing disputes, containing the ones that do arise 
and resolving issues quickly.

There are several changes in the application of TP principles 
to intangible property (IP) arrangements that might affect 
the taxation of IP and IP structures, regardless of whether 
IP is transferred, sold or licensed. The implication of these 
changes is that certain existing IP structures based on 
allocating significant profits to an IP owner and obtaining 
the benefits of a preferential IP taxation regime, need to be 
reviewed to ensure that the IP owner carries out not only 
the funding of the IP development but also the decision-
making and control over the so-called Development, 

Enhancement, Maintenance, Protection and Exploitation 
(DEMPE) functions, as well as an important part of the 
execution of the related research and development (R&D) 
activity. Multinational companies (MNCs) that do not to align 
decision-making and control with IP ownership may see the 
advantages available to them under preferential IP regimes 
reduced and are therefore advised to assess and evaluate 
their current transfer pricing structures.

Closely-linked to the issue of IP transfers are the TP aspects 
of high-value services transactions. In certain cases the 
distinction between IP and high-value services is hard to 
draw, in turn raising questions on how such transactions 
should be characterized and how it should be priced. 
Many multinational companies (MNCs) provide centralized 
headquarter management services for the benefit of their 
entire group. Examples of such centralized management 
services are corporate strategy, treasury, financial planning 
and analysis, M&A, accounting, HR and IT, among others. A 
challenge arises from the fact that some tax authorities in 
the country of the service recipient do not allow a deduction 
for tax purposes of these charges, arguing that the services 
were either not beneficial, duplicative, higher than what it 
would have cost the local taxpayer if it had obtained those 
services from a local service provider, or because they object 
to how costs have been allocated. Companies can also expect 
continued scrutiny of intercompany and headquarter service 
charges.

In the last few years tax authorities have focused additional 
attention on intercompany financing transactions. TP 
disputes on financing transactions no longer involve just 
pricing of the related party arrangements, but a wider, more 
thorough analysis of the nature of the arrangement in order 
to determine precisely what needs to be priced.
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Transfer pricing: 
Recent trends 
and outlook

Many companies’ supply chains involve entities that perform 
limited functions, own few assets and/or do not bear 
significant risks. These entities may now be challenged by 
tax authorities with respect to the limited risk nature of 
their activities and the routine profits associated therein. 
Companies should therefore review their structures with 
respect to their limited-risk entities, such that they are 
backed by appropriate functions and risk analysis, in case a 
structure is challenged by the tax authorities.

An issue closely related to TP, is the existence of a 
permanent establishment (PE) and related profit attribution. 
The recommended changes to the PE definition under BEPS 
Action 7 have created some uncertainty and complexity 
for taxpayers. At the time of signing of the Multilateral 
Convention to Implement Tax Treaty Related Measures to 
Prevent BEPS (MLI), 20 jurisdictions did not reserve the 
right for the entirety of the MLI’s three main PE articles not 
to apply to their tax treaties, which in effect means they 
want to apply those articles.  Tax authorities are likely to  be 
paying more attention than ever to PEs. Businesses need to 
take steps now to adapt to the new PE environment.

In the future and with the benefit of greater visibility of an 
MNC’s global footprint and location of profits, tax authorities 
can be expected to increase their scrutiny of an MNC’s entire 
profit and how their profit is distributed around the world. As 
a result of the OECD/G20 BEPS Project, tax administrators 
today have more information on the global picture than they 
ever had. Moreover, this is already changing behavior among 
MNCs. With the exchange of CbC reports beginning in 2018 
for the 2016 tax year, further evidence of the impact of the 
BEPS measures is anticipated in the coming years.

BEPS Action 14 on improving dispute resolution mechanisms 
helps in increasing transparency as it aims at ensuring that 

taxpayers have access to the Mutual Agreement Procedure 
(MAP), that MAP is conducted in an efficient and timely 
manner and that agreements are implemented. The work 
on dispute prevention and resolution under BEPS Action 
14 seeks to improve tax certainty and an enhanced level 
of co-operation and co-ordination between taxpayers and 
tax administrations. The focus of this work is on dispute 
prevention and to ensure that where disputes do arise, 
systems are in place to provide taxpayers with an efficient, 
predictable and transparent resolution. The advent of CbC 
reporting is providing tax administrations with a much 
clearer view of the activities and organizational structures 
of MNCs and therefore a more refined ability to measure 
risks and target audit activity accordingly. Tax continues to 
be enhanced by the ongoing peer review process for the 
BEPS Action 14 minimum standard on improving MAP.  MAP 
was ranked as the second most important tool for dispute 
resolution in the 2017 OECD/IMF report on tax certainty. 21 
jurisdictions have already been subject to peer reviews with 
reports published that identify areas for improvement, 16 
are currently underway and 35 more have been scheduled 
through December 2019.  In addition, MAP country profiles 
for more than 80 countries have been published to increase 
transparency of the MAP processes in those countries.

In short, the task of managing TP risk and controversies is 
more difficult than ever. Companies need to adopt a strategic 
approach to risk management. Taxpayers need to consider 
making greater use of Advance Pricing Agreements (APAs), 
especially bilateral APAs and engaging more actively with 
competent authorities. 



Digital businesses have transformed the world as we know 
it- seamless operations transcending borders, connected 
users in a data rich environment, efficient fulfilment 
systems, no real need to establish a physical presence and 
yet, one could feel them all around. Most digital businesses 
are not profitable in the advent years and with multiplicity 
of ideas breeding competition, businesses are constantly in 
investment mode.

While the evolutions and revolutions of the past had 
raised tax challenges, they were still confined to a physical 
periphery. The tax administrators around the world 
are realizing that digital businesses pose very unique 
tax challenges which they had not encountered before 
and their tools are currently not adequate to tax such 
businesses.

In light of this, do businesses operating in the digital 
economy (DE) warrant an exclusive treatment is the 
question that the OECD embarked on to answer with its 
BEPS initiative. 

Options featured but not recommended in 
the final report:

New concept of nexus based on significant economic 
presence (SEP)

• Factors for determination - revenue-based , digital 
factors, user-based 

• Determination of income attributable to SEP

Withholding tax on certain digital transactions

• Withholding tax on payment towards digital goods/
service by resident customers on gross basis 

• Alternatively, withholding tax mechanism to be used 
as primary collection mechanism and enforcement 
tool to support net-basis taxation

New equalization levy

Levy of consumption/indirect tax 

In the report it concluded that while no new regime of 
taxation is warranted since implementation of other action 
plans would address the concerns of DE taxation. The 
report also indicated that follow-up work be carried out and 
a final decision be reached in 2020.



Impact of 
BEPS on digital 
economy 
taxation

A look at some of the other plans in brief 
to understand if it could have an impact 
on DE taxation concerns:

OECD in its Interim Report of March 2018 on Taxation 
of Digital Economy, did not make any specific 
recommendations due to a lack of global consensus on the 
merits of, or need for, interim measures.

The Interim Report however, included a framework 
for designing interim measures such as fresh levy like 
equalization levy (EQL), indirect tax like value added 
tax (VAT), amending PE definition, specific withholding 
tax, etc. The report also emphasized the need to have a 
permanent solution such as modified PE definition and 
attribution rules. 

Action Plan 7

Action Plan 8-10

Action Plan 3

Modify list of exceptions to the PE definition under 
Article 5(4) of the OECD Model Convention

• PE exemption available only if character of activity 
is actually preparatory or auxiliary in nature. Not a 
core activity of the business

• Introduces anti-fragmentation rules to deny 
benefits through fragmentation of business 
activities among closely related enterprises

• Address artificial arrangements through certain 
“conclusion of contracts” arrangements

Update OECD’s TP Guidelines

• Group companies to be compensated based on the 
value they created

• Mere legal ownership of intangibles not entitled to 
all /”residual” returns

Adopt controlled foreign corporation (CFC) Rules: 

• CFC rules could subject income that is typically 
earned in the DE to taxation in the jurisdiction of 
the ultimate parent company
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Few developing economies and certain OECD members 
of the EU feel that DE businesses have evolved and are 
mature enough for immediate taxation. Further, measures 

recommended under other BEPS Action Plans were not 
adequate to bring these businesses to tax in the countries 
where they had extensive user base yet little or no physical 
presence. Some of the court rulings which upheld that 
these businesses could not be taxed under the prevalent 
tax framework, coupled with enhanced tax activism had a 
bearing on further percolating this thinking. 

Some key developments have been captured herewith for ready reference1:

Country Measure Nature

India • India became the first country to introduce EQL at 6% on online 
advertisement and related transactions, with a flexibility to expand the list

Equalisation Levy – as 
discussed but not 
agreed in the Report

• Levy of GST and its compliances for overseas B2C providers of certain 
online services

Indirect tax

• The government has introduced the concept of SEP in the domestic law. 
Once SEP has been established, income attributable to SEP will be taxable 
in India

New concept based on 
nexus / threshold

• GST collection at source @1% on e-commerce platform payments Indirect tax

EU2 • Earlier this year, the European Commission (EC) laid the proposal to 
levy Digital Service Tax (DST) as an interim measure at 3% on the gross 
revenues from certain digital services (subject to global and EU revenue 
thresholds). DST would be tax deductible against corporate tax base

Interim solution akin to 
Equalisation Levy

• To arrive at a long-term solution by reworking the PE definition based on 
new nexus rules, i.e., Significant Digital Presence (SDP) along with revised 
profit attribution rules that apart from traditional Functions, Assets and 
Risks (FAR) analysis also consider value generated by user/data

• This is in line with the Common Consolidated Corporate Tax Base (CCCTB) 
approach that the EU is propagating to apportion the income and taxes 
based on certain key business parameters

Long term solution

UK3 • Based on the guidelines proposed by the EU, the UK has announced a levy 
of a DST at 2% on specific digital businesses that perform intermediation 
activities. The tax will be repealed once agreement is reached on a 
coordinated solution at the international level

Interim solution akin to 
Equalisation Levy

Singapore4 • GST on cross-border digital services from 1 January 2020 Indirect tax

Developments on the global platform 
since the publication of the report

1 Unilateral actions have also been introduced by various other countries like Japan, South Korea, Israel, Italy, Australia
2 https://ec.europa.eu/taxation_customs/business/company-tax/fair-taxation-digital-economy_en
3 https://www.gov.uk/government/publications/digital-services-tax-budget-2018-brief
4 https://www.iras.gov.sg/irashome/GST/Consumers/GST-on-Imported-Services/



The MLI, which is currently in the process of being 
notified by member countries may have direct effect on 
DE taxation, through the changes such as tightening the 
definition of dependent agency PE, introducing novel 
concepts of “anti-fragmentation” rules, though it may not 
be very effective in the current form.

Considering the tax activism in multiple jurisdictions, it is 
widely believed that the EU action might be path breaking 
and would likely be followed widely. The significance of a 
cohesive approach and an aligned conclusion simply cannot 
be undermined to avoid unintended consequences on the 
businesses and consumers, as all DE structures may not 
be intended to avoid tax. Also, though dominated by a few 
global players, majority of DE constituent entities are still 
burning cash. In a need to provide level playing field to 
traditional businesses, business realities of DE should not 
be overlooked. Further, uncertainty surrounding the US tax 
reforms and BREXIT could certainly make this even more 
complicated.

Characterization of income remains a major issue for DE in 
India. The report recognizes that tax on income of foreign 
entities may be imposed by expanding the definition of 
“Business Connection” by implementing the provisions on 
SEP. It is pertinent to note that such implementation should 
be through bilateral negotiations with treaty partners. 
In the absence of such consensus, the widening of the 
definition of PE under the MLI and business connection 
under domestic laws, without change in attribution rules 
and corresponding changes globally, the resultant income 
being taxed in India may be insignificant, however the 
litigation and disputes might rise to its peak.

It is pertinent to note that in July 2018, the Ministry of 
Finance (MoF), invited suggestions/ comments for framing 
rules for the SEP. The Press Release issued by the MoF has 
also mentioned that it shall create suitable infrastructure 
and administrative machinery for simplified and consistent 
implementation of SEP provisions.

MLI and its real impact

Issues for DE in India:

Way forward:

Other important considerations are with respect to the 
interplay between the EQL and SEP. Further, due to such 
regulations in India, there might be a potential effect on FDI 
and employment in India. While overseas entities operating 
in India could explore opportunities of on-shoring their 
operations, the yet to be released SEP guidelines could 
bring more certainty to the exact way forward. Moreover, 
the Indian tax authorities’ aggressive approach and 
plethora of judicial precedents enabling re-characterization 
of revenue, could create further challenges in obtaining the 
much needed certainty from a tax perspective. Separately, 
Indian MNCs operating globally need to be mindful of the 
ever-increasing tax protectionism internationally and thus 
need to forge an efficient transfer pricing policy to mitigate 
tax exposure in such overseas jurisdictions.
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Recent developments

On 22 December 2017, US President Donald Trump signed 
into law the Tax Cuts and Jobs Act of 2017 (TCJA)5 which 
has been described as the most significant US tax law 
change in a generation. The new tax law contains a number 
of substantial changes for companies doing business in the 
US, most of which became effective 01 January 2018 for 
calendar year taxpayers.

The more significant general corporate income tax 
changes include:

In addition to the changes above, the TCJA made 
significant modifications to the US’s system of 
international taxation. The following summarizes some 
of the key changes to the international tax rules:

• Reduction of the 35% US corporate income tax rate 
to 21%

• Temporary immediate expensing for qualified 
depreciable property

• Limitations on the ability to deduct related 
and unrelated party interest expense to 30% of 
adjusted taxable income (generally defined as 
EBITDA, changed to EBIT in 2022) 

• Anti-hybrid rules that may disallow a deduction for 
certain related party interest and royalty payments

• Limited participation exemption regime

• Imposition of a one-time transition tax on US 
persons with untaxed offshore earnings, levied 
at a 15.5% rate for cash/cash equivalents and 8% 
rate for the balance for corporations (payable over 
eight years)

• Reduced income tax rates for deemed intangible 
income earned from exports - 13.125% until 2025 
(referred to as foreign derived intangible income, 
or FDII)

• Imposition of limitations on the ability to benefit 
from tax deductions for certain payments made 
to foreign related parties (referred to as the base 
erosion and anti-abuse tax, or the BEAT)

• New controlled foreign corporation (CFC) rule that 
subject certain earnings of a CFC to residual US 
tax to the extent the CFC income is not subject to 
a high enough rate of local country tax (referred to 
as global intangible low taxed income, or GILTI)

5 Public Law No: 115-97 - An Act to provide for reconciliation pursuant to titles II and V of the concurrent resolution on the budget for fiscal year 2018.
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US Tax Reform 
   Recent developments
   Impact on India Inc.

Impact on India Inc.

India Inc. has significant business linkages with the US, 
and they have increased considerably over the years. 
During the calendar year 2016, the total bilateral trade 
between India and the US was estimated at US$114.8 
billion[1]. The US tax reforms may also have a 
significant impact on India—US bilateral investment and 
trade. The key provisions of the TCJA (and comparative 
provisions in India) are discussed below:

Over the past 11 months, the Treasury Department and 
the Internal Revenue Service (IRS) have issued several 
packages of proposed regulations, including those on:

A number of additional proposed regulations are 
anticipated before the end of 2018, including: 

• The one-time transition tax, issued on 01 August 
2018

• Immediate expensing, issued on 03 August 2018

• GILTI, issued on 13 September 2018

• Interest expense limitation, issued on 26 
November 2018

The proposed regulations thus far have generally been 
in line with tax practitioners’ expectations based on prior 
statements by Treasury officials and IRS Notices. 

The BEAT
Foreign 

tax 
credits The anti-

hybrid 
rules

Reduction in corporate tax rates: 

The US Government has significantly reduced the headline 
corporate tax rate from 35% to 21%. This is expected to make 
the US an attractive investment destination and we may see 
an increase in India outbound investments in the US. 

The reduction in tax rates in the US may also encourage 
the Government of India (GoI) to move toward reducing 
headline corporate tax rate in the country to 25%[i] for 
all corporates as had been announced by the Finance 
Minister in his speech for India’s 2015 Union Budget. A 
reduction in the corporate tax rate will augment India’s 
status as an attractive investment destination and will 
make it competitive in an increasingly globalized world.

India’s position: 
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Base Erosion Anti-abuse Tax (BEAT) provisions:

BEAT is primarily an anti-base erosion measure intended 
to apply to companies that make cross-border payments to 
affiliates. BEAT provisions seek to disallow for tax purposes 
payments (beyond a specified threshold) to non-US related 
parties. BEAT provisions apply to US corporations with 
average annual gross receipts of at least US$500 million 
for three years ending with the preceding taxable year.

It is interesting to note that BEAT provisions are not 
applicable to goods imported from affiliates in the US for 
further manufacturing or trading by US corporations. 
Indian multinational enterprises (MNEs) that have 
significant US presence will have to revisit and redraw their 
operating and supply chain models to mitigate the impact 
of these amendments on their group effective tax rate.

Participation exemption: 

In furtherance of the US Government’s agenda of boosting 
capital flow in the US to augment investments and 
consequent employment, the TCJA seeks to move toward 
a territorial dividend taxation rule. As per these provisions, 
dividend received by US corporations from non-US 
corporations will not be subject to taxation in the US where 
the US corporation holds at least 10% shareholding in the 
non-US corporation. This move is expected to spur US 
MNEs to repatriate unutilized funds in other countries back 
to the US. 

This exemption will impact US investments in India. Indian 
companies are required to pay dividend distribution tax 
(DDT) at 20.56%[2] in India on dividends distributed by 
them to their shareholders. Under the erstwhile US tax 
provisions, such DDT paid was generally available as a 
credit in the hands of the US parent. However, with the US 
exempting such income from US tax, no credit would be 
available in the US for DDT paid in India, which would hence 
become a cost for the group.India has no such provisions that disallow payments 

made to non-India related parties as long as the 
payments meet the arm’s length criteria as laid down 
in the transfer pricing provisions and the business 
justification requirements as laid down in Section 37(1) 
of the Income-tax Act, 1961. Dividends received by an Indian company from a 

foreign company in which the Indian company holds 
26% or more are taxed in India at the beneficial rate 
of 15%i and taxes withheld (if any) in the overseas 
jurisdiction are allowed as foreign tax credit in 
India, subject to foreign tax credit rules. On further 
distribution of such dividend by Indian companies, DDT 
is not payable. 

India’s position: 

India’s position: 
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Transition tax: 

In lieu of the participation exemption, US corporations will 
need to pay a one-time transition tax on pro-rata post-1986 
accumulated profits of their non-US investee companies. 
The applicable tax rate is 15.5% on cash/cash equivalents 
and 8% on other accumulated profits, which needs to be 
paid within eight years. Effectively, this tax deems that the 
entire profits of non-US corporations are repatriated to the 
US and subject to US tax.

This may have a double tax impact on US corporations that 
have invested in Indian companies. While the US parent 
will pay transition tax in the US on accumulated profits of 
Indian companies (by deeming such accumulated profits 
to be distributed), Indian companies will be required to pay 
DDT in India at 20.56% on actual dividend distribution.

Accelerated depreciation: 

The TCJA allows 100% upfront accelerated depreciation 
on investment in qualified assets by US corporations till 
1 January 2023. After that, till 2026, the accelerated 
depreciation is reduced by 20% each year. This will induce 
US corporations to make additional investments in long-
term assets in the US.

Interest limitation: 

Similar to the recommendations arising from the base 
erosion and profit shifting (BEPS) project of the OECD, 
interest limitation rules have also been introduced by the 
TCJA prescribing the maximum interest deduction that 
may be claimed by US corporations. The interest limitation 
rule is applicable in cases where the average gross receipts 
for three previous tax years is more than US$25 million. 
The interest expense deduction is limited to 30% of EBITDA 
(until 2022) and thereafter 30% of EBIT. 

Though India does not have Controlled Foreign 
Company (CFC) taxation rules, profits of non-Indian 
entities that have their place of effective management 
(POEM) in India are taxable in India.

India had earlier introduced similar accelerated 
depreciation rules for specified assets. These benefits 
were subsequently withdrawn, and now the maximum 
applicable depreciation rate is 40%.

India also has similar interest limitation rules with the 
difference that the carry forward of excess interest is 
available only for eight years as against the indefinite 
period provided under the TCJA in the US. 

India’s position: 

India’s position: 

India’s position: 

With the US taking the lead in bringing sweeping changes 
to its tax policies in order to attract more investments 
and give impetus to job creation, India too will need to 
evaluate its tax policies vis-à-vis major world economies to 
ensure that it continues to provide an attractive investment 
framework for companies to make further capital 
investments in the country.

Indian MNEs with US subsidiaries may need to revisit the 
funding/capital structure of the US subsidiaries to insulate 
themselves from the impact of these provisions.
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